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Introduction
The digital marketplace is a fact of contemporary life in America,
and though it has been a routine presence for a relatively short time, it
is difficult to imagine modern commerce without the ability to buy and
sell products of every description online. Indeed, the college class of
2016, which entered as freshmen in September 2012, cannot remember a time when there was no Amazon.com. The global marketing
company, which sells digital as well as hard-copy and recorded books,
music, tablet computers and other consumer electronics online, was
founded in 1994, the year that most of those students were born.

Today, even the most successful merchants with brick-and-mortar establishments also operate thriving websites where Internet-only
deals for consumers can be found, along with the merchandise that
can also be found behind the counters of their traditional stores. By
going online, a holiday shopper in Owl Creek, Wyoming, population
5 (U.S. Census Bureau, 2011), for example, can access many of the
same goods and services as a New York City resident on the Upper
East Side of Manhattan. Vacationers who discover new favorite foods
on their travels no longer worry about hauling it back in their luggage;
they just order it online when they return home – even if the source is
half a world away. Newspapers, faced with steep, inexorable declines
in readership of their ink-on-paper editions (and corresponding losses
of essential advertising revenue), have turned to the Internet as a way
to recapture readers.
Entire industries have been built around the technology needs of
customers for digital goods and services that range from music downloads to banking services. The fact that Apple felt obliged to trademark its “There’s an app for that” commercial slogan (Van Grove,
2010) is revealing of the extent to which applications, a pivotal digital good, have become essential to so many routine Internet interactions, especially with smartphones such as Apple’s iPhone and other
popular models that use different operating systems. In fact, 46% of
all Americans – nearly half – now own smartphones. For Hispanics
and African Americans, however, the percentage is still higher, at 49%
(Smith, 2012). Whether the user is a parent homeschooling a child, a
small-business owner seeking to manage inventory more efficiently, a
diabetes patient monitoring his or her condition, or any one of thousands of other situations that occur in the daily lives of Americans,
digital goods and services are essential.
The list of business models that have been radically changed by the
Internet is long and dispersed across nearly every type of commercial
enterprise. The result has been expanded markets for business and
greater choice for consumers. However, these benefits have not come

without disadvantages, especially for consumers and, more specifically, for Hispanic American consumers and others of limited financial
means, due to unfair tax burdens associated with the sale of digital
goods and services. Therefore, The Hispanic Institute urges passage of
the Digital Goods and Services Tax Fairness Act of 2011 (H.R. 1860/S.
971) and the Wireless Tax Fairness Act of 2011 (H.R. 1002/S. 543).
H.R. 1860 was introduced by Rep. Lamar Smith (R-TX) and has 54
bi-partisan co-sponsors. Sen. Ron Wyden (D-OR) introduced S. 971
with four bi-partisan co-sponsors. The Wireless Tax Fairness Act of
2011 (H.R. 1002), was introduced by Rep. Zoe Lofgren (D-CA), with
236 bi-partisan co-sponsors and S. 543 was introduced by Sen. Ron
Wyden (D-OR) with 19 bi-partisan co-sponsors.
These pieces of legislation, if signed into law, will protect consumers from harsh taxes associated with online purchases of digital goods
and services and mobile phone services, which are essential to modern
American life. More specifically, the Digital Goods and Services Tax
Fairness Act would prohibit the imposition of taxes being levied in
multiple jurisdictions on a single purchase. The Wireless Tax Fairness Act would place a five-year moratorium on the imposition of new
discriminatory taxes on mobile services, providers and property by
state and local governments. This paper will present the critical points
associated with these issues and why passage of these bills is essential
for all Americans, and especially for Hispanics.

Background
Taxing digital goods and services is a complex matter that defies
earlier models of tax policy. In the past, each jurisdiction established
its own policies for levying taxes, and in most cases the consumer paid
the rate for the location in which the purchase was made. If the purchase was made by mail order, the customer paid the rate for the location where he or she resided. Today, that is often not the case. Consider
the situation presented in 2011 by Steve Rauschenberger and Stacey
Sprinkle before the Communications and Financial Services Committee of the National Conference of State Legislatures, which clearly
describes the background supporting the need for the proposed laws
(Rauschenberger & Sprinkle, 2011). Using the example of a woman
from Colorado purchasing movie downloads online while sitting in
Virginia’s Dulles International Airport, near Washington, DC, from the
Apple Store in Texas, the case illustrates the complications surrounding the way that taxes are levied in the digital sphere. Which state has
the right to tax the purchase: Colorado? Virginia? Texas? Is it Colo-

rado, because that is the address of the customer’s billing account? Is
it Virginia, because that is where she was physically located when she
made the purchase? Is it Texas, because that is where the server that
took and fulfilled the order was located?
Absent a uniform framework that would govern taxing authority
across the country, such as that presented by H.R. 1860, it is difficult
to answer the questions, or to control the potential for confusion.
Although National Conference of State Legislatures NCSL provided the forum to explain why such a law was needed in 2011, it
unfortunately sought in 2012 to delay passage of the Digital Goods
and Services Tax Fairness Act in a letter to Rep. Smith, chairman of
the Committee on Judiciary, and the sponsor of the bill, and Rep. John
Conyers, Jr. (D-MI), the ranking member of the Judiciary committee
(Althoff & Hixson, 2012). For reasons that seem apparent, NCSL is
seeking to slow down the legislation; the law could affect cash-starved
states’ capacity to collect revenue from a range of transactions. While
we understand the needs of the states’ budgets, we also believe consumers should not be held hostage to inconsistent, unrestrained taxing
authority that is not fair.
In addition, mobile devices, including smartphones and feature
phones, have added more levels of complexity to the marketplace,
necessitating the proposed Wireless Tax Fairness Act, which would
protect consumers from out-of-control taxes and fees. In Nebraska,
the combined state and local rate charged to mobile phone customers
is 23.69%, the highest in the nation. Only Idaho, at 7.25%, Nevada,
at 7.13%, and Oregon, at 6.86%, are below double-digit percentages
(Mackey, 2011). A walk down any city street will quickly reveal the
extent to which Americans have become attached to their mobile devices, as they carry on voice conversations and text while on the go.
The fact that states have been forced to pass laws against texting while
driving – and to mount major advertising campaigns to promote them
– is powerful testimony to the centrality of mobile devices to contemporary communications.

Benefits of passing the digital goods and services
tax fairness legislation
There are many reasons to support passage of this legislation, but
in the end it boils down to just a few key points:
• Taxes should not discriminate between digital goods and services and their tangible counterparts. In other words, the tax
charged for a music CD purchased in a shopping mall store
should be no more and no less than the tax charged for the
same music purchased as a download online.
• Marketplace certainty will be created for sellers, consumers
and government. Sellers will be clear about what charges they
should – or should not – pass on to customers. Consumers
will not be surprised by unanticipated charges in the form of
taxes. Governments will be able to more accurately project
tax revenue from digital goods and services sales, and, more
importantly in the wake of the Great Recession, marketplace
certainty promotes job growth.
• States would be empowered to decide whether to tax digital
goods and services, and if so, to use the same sales tax rate as
the one they use for non-digital goods and services.
It will also promote interstate and international commerce, and it
will reduce the potential for costly, wasteful litigation among states
and providers.

Why digital tax fairness Matters to Hispanics
Policymakers should be aware of the size of the Hispanic community, and by extension, the economic and social impact it has on
the nation. It was noted at the annual Congressional Hispanic Caucus
conference, which ended September 13, 2012, that Latinos’ buying
power is expected to reach $1.5 trillion by 2015 (Fox News Latino,
2012). The 2010 U.S. Census reports that more than 50 million His-

panics live in the United States, about 16% of the total population,
and it projects that there will be 132 million Hispanics in the U.S. by
2050, more than 30% of the total U.S. population. It should also be
noted that during the 12 months ended July 2011, Hispanic births
surpassed White U.S. births for the first time, according to the U.S.
Census Bureau (Muskal, 2012). Although 75% of Hispanics live in
eight states – California, Texas, Florida, New York, Illinois, Arizona,
New Jersey and Colorado – they live in all 50 states (Ennis, RiosVargas, & Albert, 2011).
These demographic facts are important because this large and increasingly influential group is also among the heaviest users of mobile
communications technology, as noted in Hispanic Broadband Access:
Making the Most of the Mobile, Connected Future, a July 2012 joint
report by The Hispanic Institute and Mobile Future (The Hispanic Institute, 2012). In fact, 90% of Hispanics between 18 and 29 years old
have mobile phones. More significantly, 77% of all Hispanic cell phone
owners use them for non-voice applications, 40% use mobile devices to
access the Internet and 45% of Hispanics use them to send and receive
instant messages (Livingston, 2011). In addition, adult Hispanics are
projected to spend more than $500 million on mobile apps and $17.6
billion on mobile devices in 2012 (eMarketer.com, 2012). Of similar importance is the fact that 34% of American households – more
than a third – have wireless telephones only, and of those wireless-only
homes, 43.3% were Hispanic – more than either non-Hispanic Whites,
at 29%, or Blacks, at 36.8% (Blumberg & Luke, 2012).
Because Hispanics as a group have low median household incomes,
$38,624 in 2011 – compared with $50,054 for the total population
(U.S. Department of Commerce, 2012) – their substantial expenditures for digital goods and services may appear extravagant, but nothing could be further from the truth. They are instead making conscious
decisions to rely on mobile digital technology as a considered, essential
alternative. Without Internet access and telephone service, they and
all other Americans would find themselves at a severe disadvantage in

matters ranging from government and commercial interactions to education and employment opportunities. Thus, their reliance on digital
goods and services leaves them vulnerable to unfair, inconsistent tax
policy. As Rep. Steve Cohen (D-TN), a co-sponsor of the Digital Goods
and Services Tax Fairness Act legislation, put it, the law would benefit
low-income consumers in a “fast moving, borderless marketplace that
crosses state and national boundaries thousands and perhaps millions
of times a day” (Sullivan, 2011). Although this paper is focused on the
issues as they affect Hispanics, Rep. Cohen points out correctly that
all low-income consumers across the United States will benefit from
their passage.

Conclusion
Congress should move to pass these bills. There is little reason to
believe that common ground cannot be found among interested parties, including federal and state legislators, digital goods and services
marketers and telecom providers and regulators. There is too much
at stake for Hispanic consumers and others for whom smartphones,
feature phones and other mobile devices are crucial to their ability to participate fully in our digital communications-driven society.
Penalizing them financially through inconsistent taxes on purchases
of services is bad public policy.
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